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Are Living Trusts the Best Choice? (Part Il)

Special points of
interest:

e The administra-
tion of a will is
similar to a living
trust

¢ A living trust may
offer little advan-
tage when com-
pared to a will

o The use of wills
and trusts should
be examined on a
case-by-case ba-
sis

Introduction

The purpose of estate planning is
to deliver assets to heirs in an organ-
ized and efficient manner. There are
two basic documents that most peo-
ple use to accomplish this goal: a
living trust (trust) or a last will and
testament (will). Both types of docu-
ments may contain instructions re-
garding how to distribute property to
In fact, both docu-
ments may contain exactly the same
instructions.

beneficiaries.

Since a will or trust might serve
the same function, I am frequently
asked, “Which one is better?” In this
series of articles we are exploring the
benefits of living trusts to determine if
they are the best choice for most peo-
ple. After all, trusts are relatively
expensive when compared to a will,
so a person should get something
extra for his or her money.

By now, most people know that
trusts are used to distribute property
without probate. On the other hand,
a will must be “admitted” by a pro-
bate court before the instructions in
the document can be carried out. |
spend a great deal of time explaining
the probate process because it is one
of the fundamental differences be-
tween wills and trusts.

Most people believe that the pro-
bate process is a slow and expensive
ordeal that should be avoided. In the

first article of this series (Part 1), we
examined the cost of probate to de-
termine whether the higher fees for
drafting a living trust (and avoiding
probate) is worth the extra money.
Please read Part | for the answer to
that question.

In this article (Part Il), we are
going to compare how wills and
trusts are used during the post-
death administration process. Our
objective is to see whether adminis-
tering a trust is more convenient
than going through probate with a
will.

Estate Administration

A person’s assets must be distrib-
uted after they die. An estate refers
to all of the property that a person
Estate
administration is the term applied to
all forms of post-death distribution of
property, regardless of whether the
deceased person has a will, trust, or
no documents at all.

owed at the time of death.

Estate administration usually fol-
lows the same step-by-step pattern:
1) appointment; 2) publication; 3)
inventory; 4) payment of expenses
and claims; 5) distribution of assets;
and 6) accounting. These six steps
must be followed to properly admin-
ister an estate regardless of whether
a person has a will or a trust. We'll
review each of these steps to com-
pare how a will or trust is adminis-



tered after someone dies.
I. Appointment

The person appointed to administer a will is
called a Personal Representative (referred to as a
“PR™). A PR was formerly called an executor, and
some old wills still contain that term. The person
who administers a trust is called the Trustee.

The appointment of a PR or Trustee is the first
step in the estate administration process. A PR or
Trustee must be properly appointed before they
can take control of the estate assets and distribute
the assets to the beneficiaries of a deceased per-
son. The legal requirements for appointment are
different for wills and trusts.

Will: A person can nominate a PR in a will,
but only a probate court can appoint a PR. APR is
appointed by filing an application for probate, and
paying the required filing fee, with the probate
court. Once the proper documents are filed, the
probate court will usually appoint the PR without a
hearing. The court then issues “letters of author-
ity” to the PR. The letters of authority are an offi-
cial court document that allows the PR to carry out
his or her duties on behalf of the estate.

Trust: A trust is a contract between the per-
son who creates a trust (the Grantor), and the
person who administers the trust (the Trustee).
The Trustee is appointed in the trust document.
However, since the trust is a contract, the Trustee
must agree in writing to act as the Trustee.
Sometimes the Trustee signs the trust document
itself. More often, the Trustee does not sign the
original trust document. In that case, he or she
may sign an “Acceptance of Trust” to accept the
appointment to act as the Trustee.

Comparison: It is easier for a person to as-
sume the duty of a Trustee than a PR because no
court appointment is necessary for a trust. On the
other hand, most Trustees are family members of
the decedent, and they are not familiar with the
duties of a Trustee. Therefore, many Trustees
seek out the services of an attorney to assist them
with trust administration.

11. Publication

The PR or Trustee of an estate is required by
statute to publish notice of a deceased person’s
death in a widely circulated newspaper. The no-
tice must contain certain information required by
court rule. This process is referred to as publica-
tion. An obituary notice does not satisfy the re-
quirements for publication.

The purpose of publication is to provide the
creditors of a deceased person with an opportunity
to file claims against the estate for unpaid debts.
The benefit of publication is to limit the liability of
the PR or Trustee for failure to pay claims. The
creditors of a decedent’s estate must file a claim
against the estate within 4 months of the date of
publication, or their claims will be forever barred.
If notice of death is not properly published by the
PR or Trustee, then creditors have up to 3 years to
file claims against the estate.

Comparison: The requirements for publica-
tion are the same for wills and trusts.

111. Inventory

Inventory refers to the process of listing the
assets owned by a decedent’s estate, and provid-
ing the list of assets to the beneficiaries. The in-
ventory must list each item owned by the estate
and its fair market value as of the date of the de-
cedent's death. The purpose of the inventory is to
inform the beneficiaries of the assets owned by
the estate.

Will: The PR is required to provide an inven-
tory of assets to the beneficiaries within 91 days
of his or her appointment. In addition, an inven-
tory fee must be paid to the probate court.

Trust: Most trusts require the Trustee to pro-
vide a statement of account to the beneficiaries.
The statement of account must list the trust as-
sets, their market values, the trust liabilities, re-
ceipts, and disbursements, and the amount of the
trustee's compensation. If the trust does not con-
tain any instructions concerning an inventory or
accounting, then the Trustee must provide a state-
ment of account to each current trust beneficiary,
and keep them informed of the progress of ad-
ministration.



In addition to the annual accounting, within 28
days after acceptance of appointment, a Trustee
must inform each beneficiary in writing of the
trust's existence, the trustee's name and address,
and the beneficiary's right to receive a copy of the
trust and information about the trust property.

Comparison: In most cases, the requirement
to provide an inventory of assets to the beneficiar-
ies is the same for wills and trusts. However, an
inventory fee must be paid to the probate court
when a will is administered.

1V. Claims and Expenses

Claims against the estate and the expenses of
administration must be paid before assets are dis-
tributed to the beneficiaries. A revocable living
trust does not provide any effective protection
from creditors’ claims against the decedent.

Comparison: If there are enough assets to do
so, then the statutory duty to pay estate claims
and expenses is the same for wills and trusts.

V. Distribution of Assets

The objective of every will or trust is to estab-
lish a plan for distribution of assets to specified
beneficiaries. Therefore, distribution of estate as-
sets is the most important duty of the PR or Trus-
tee.

Comparison: Both the PR and the Trustee
have a similar duty to distribute the estate assets
in accordance with a will or trust, and to handle
the assets for the benefit of the beneficiaries. A
PR or Trustee can be held personally liable for his
or her failure to properly distribute the estate as-
sets.

V1. Accounting

A statement of account must be prepared by a
PR or Trustee. The statement of account must list
assets, liabilities, receipts, disbursements, and the
amount of the PR or Trustee compensation. All of
the beneficiaries must receive a copy of the ac-
counting.

Comparison: The requirements for an ac-
counting are the same for wills and trusts, unless
the trust expressly limits the duty of the Trustee

to provide an account. Such limitations are rarely
used.

Summary

In the first article of this series (Part 1), we ex-
amined whether the higher cost of drafting a living
trust was justified in order to avoid probate. We
concluded that many families will not realize any
savings by avoiding probate.

Now, we have seen that administrative require-
ments for wills and trusts are nearly identical. A
will must be administered using probate proce-
dures. Living trusts are commonly used to avoid
probate, but the Trustee still has certain statutory
duties that must be fulfiled to administer the
trust. Therefore, very little may be gained by us-
ing a living trust to avoid probate.

However, when probate avoidance is an estate
planning goal, we can suggest options to do so
without using a living trust, and reduce the overall
cost of transferring property to beneficiaries.
Again, the viability of this option must be evalu-
ated on a case-by-case basis.

Although using a living trust to avoid probate
may not be desirable in every case, there are
many circumstances in which a living trust does
provide substantial benefits. In the last article of
this series (Part Ill), we are going to examine
some of the situations in which a living trust is the
best choice for estate planning. JPT
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